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PRIVATE PLACEMENTS, FINDERS FEES,
AND STATE SECURITIESUPDATES

| ntr oduction.

The Texas Securities Act (“Act”) and the Rules and Regulations of the State Securities
Board (“Rules’) are available on the Texas State Securities Board (“Board”) web site
(www.ssh.state.tx.us) or for purchase from the Agency at:

Texas State Securities Board
P.O. Box 13167
Austin, Texas 78711-3167
512/305-8300 (voice)
512/305-8310 (facsimile)
www.ssh.state.tx.us

Changesto the Texas Securities Act.

The Act was last amended in the 78th Session of the Texas Legislature. An important
clarification was made in the definition of “security;” authority was added for providing
assistance to other state or foreign securities regulators; a penal provision was added for
unregistered investment adviser activity; restitution authority was broadened to allow for
equitable relief and disgorgement; and the fee provisions were restructured.

A. Changes effective May 20, 2003.

Senate Bill 1060 contained four major substantive revisions to the Act. It passed
both the House and Senate with no opposition and it became effective upon being
signed by Governor Rick Perry.

1. Section 4.A. In Section 4, Definitions, the definition of “security” or
“securities” was amended to address a problem created by the Court of
Criminal Appeal’s decision in Thomas v. State, 65 S.W.3d 38 (Tx. Crim.
App. 2001) whereby it determined, as a matter of first impression, that a
written instrument is required for an “evidence of indebtedness’ under the
Act which defines “ security” to include other evidence of indebtedness. In
Thomas, the defendant’s conviction for fraudulently selling unregistered
securities in the form of an “evidence of indebtedness’” was overturned
because, although he had induced a fellow church member to invest in his
corporation, no writing evidenced the debt. Thomas improperly used the
funds and then filed for bankruptcy, but neither he nor his corporation had
issued any shares, notes, bonds or profit sharing arrangements to document
the investment transactions.



In S.B. 1060, the definition of “security” was amended to providethat, “The
term applies regardless of whether the “security” or “securities’ are
evidenced by a written instrument.”

Section 28.C. In order to facilitate greater cooperation and assistance
between securities regulators of different jurisdictions, Section 28,
Investigations, Investigatory Materials, and Registration Related Materials,
was amended by the addition of subsection C. It allows the Securities
Commissioner to provide assistance, for example, issueasubpoenain Texas,
at the request of another state or foreign regulator. Such assistance may be
provided to assist in conducting an investigation to determine whether a
person hasviolated, isviolating, or isabout to violatealaw or rule of another
state or foreign jurisdiction relating to a matter the securities regulator is
authorized to administer or enforce.

There are four conditions to be considered by the Commissioner in
determining whether assistance is necessary or appropriate:

. whether the securities regulator is permitted and has
agreed to provide assistance within the regulator’s
jurisdiction to the Commissioner reciprocally and at
the Commissioner’s request [concerning securities

matters];

. whether compliance with the request for assistance
would violateor otherwise prejudicethe public policy
of this state;

. whether the conduct described in the request would

also constitute a violation of this Act or another law
of thisstate had the conduct occurred inthisstate; and

. the availability of Board employees and resources of
the Board or Commissioner necessary to carry out the
request for assistance.

Section 29.1. A new subsection was added to Section 29, Penal Provisions,
to provide a felony offense for a person who renders services as an
investment adviser or investment adviser representative without being
registered. Thisadditionisdirectly parallel to the penal provision for acting
asadeaer or agent without being registered. It provides that a person who
renders services as an investment adviser or an investment adviser
representative without being registered as required by the Act shall be
deemed guilty of afelony and on conviction shall be sentenced to pay afine
of not more than $5,000 or imprisonment in the penitentiary for not lessthan
two or more than ten years, or by both the fine and imprisonment.



4, Section 32.B and C. Section 32, Injunctions and Restitution, was amended
to add languageto subsection B that broadenstherelief avictim of fraudulent
practicescanreceive. “Equitablerelief” wasadded to the category of relief
(whichincludesrestitution) that can be sought by the Attorney General at the
request of the Securities Commissioner. In addition, language was added
authorizing a district court to “grant any equitable relief that the court
considers appropriate” and to order a defendant to deliver to the person
defrauded the amount of money or property that the defendant obtained from
the person by fraudulent practices.

A new subsection C was added authorizing the Attorney General, at the
request of the Securities Commissioner, to seek the disgorgement of any
economic benefit gained by a defendant through a fraud or fraudulent
practice, including a bonus, fee, commission, option, proceeds, profit from
or lossavoided through the sale of the security, or any other tangiblerelief.

Change effective June 20, 2003.

Section 35. House Bill 1840 amended Section 35, Fees, to authorize the State
Securities Board to establish and set certain feesin amounts that are reasonable and
necessary. The fees were to be set at a level sufficient to cover the cost of
administering and enforcing the Act in excess of the amount generated by the fees
asthey existed on September 1, 2002. Although thisamendment providesflexibility
for the Board to set fees necessary to administer and enforce the Act, and it covers
fees affecting securities registration, dealer and agent registration and renewal, and
investment adviser and investment adviser representative registration and renewal,
the actual amount appropriated is still decided by the legislature. It also covers
notice filing fees for investment advisers and investment adviser representatives.

Since the amendment became effective, the Board has rai sed fees only oncefor two
categories of fees. (1) for renewa of a dealer, agent, investment adviser or
investment adviser representative, or for renewal of an investment adviser or
investment adviser representative notice filing; and (2) for an original, amended, or
renewal application to sell or dispose of securitiesor to noticefilefor selling federal
covered securities. The fee in each category was increased by $30.

I11.  Significant Changesto the Board Rules made in 2004, 2005, and 2006.

A.

Finder rules (88115.1(a)(9), 115.3(c)(2)(E), and 115.11).

Effective September 1, 2006, the Board adopted a series of rules intended to
encourage capital formation by creating alimited registration for a person acting as
afinder. Thisnew rule gives small businesses an additional legal option in raising
capital and assures that finders complying with the rule can legally collect fees for
their activities.



A finder isdefined as:

“an individual who receives compensation for introducing an
accredited investor to an issuer or an issuer to an accredited investor
solely for the purpose of apotential investment inthe securities of the
issuer, but does not participate in negotiating any of the terms of an
investment and does not give adviceto any such partiesregarding the
advantages or disadvantages of entering into an investment, and
conducts this activity in accordance with 8115.11 of this title
(relating to Activitiesof aFinder). Notethat an individual registered
asafinder isnot permitted to register in any other capacity; however,
a registered general dealer is allowed to engage in finder activity
without separate registration as a finder.”

Themost significant aspect of thenew ruleisthat afinder can receivecompensation
solely for introducing accredited investors to a company issuing securities and/or
introducing an issuer to accredited investors.

Anindividual who appliesfor registration asafinder receivesafull waiver fromthe
Agency’ susual examination requirements. Finder registration requiresthefiling of
aForm BD (Uniform Application for Broker Dealer Registration), available on the
Agency’ swebsite, and payment of a $275 registration fee. Registrationisvalid for
acalendar year and may be renewed annually.

A finder is prohibited from participating in negotiating any of the terms of an
investment and isnot permitted to give adviceto the partiesregarding the advantages
or disadvantages of entering into an investment.

Thisis an example of finder activity:

Mr. A knowsMr. B, an accredited investor, from a preexisting socia
or business relationship. Mr. A knows that Mr. B islooking for an
investment opportunity. Mr. A aso knows Mr. C, who has a
company in need of investors.

After registering as a finder, Mr. A can received a fee from Mr. B
and/or from Mr. C’'s company for introducing Mr. B to Mr. C. Mr.
A can do nothing more than make the introduction, either in person
or by providing contact information so that Mr. B and Mr. C can
contact each other.

Mr. A cannot advise Mr. B on whether Mr. C's company is a good
investment. He can not accept Mr. B’s investment funds or even
deliver them to Mr. C. Simply put, Mr. A can only make the
introduction, then walk away and let the two parties take it from
there.



Hedge Fund Adviser rule (§109.6).

An investment adviser to a private fund has always been subject to registration in
Texas if the fund has natural persons as investors. An exemption borne out of
Section 5.H of the Act has provided an exemption for an adviser to institutional
investors, such as private funds with investors consisting of non-natural person
participants. In 1997, a no-action request letter was submitted asking whether an
adviser to a hedge fund with natural person investors was subject to registration
requirements. The response from the staff was in the affirmative. Subsequently,
members of the Texas Bar asked staff of the Agency to develop a proposal for
amending 8109.3 to clarify its applicability to hedge funds. The result is §109.6,
Investment Adviser Registration Exemption for Investment Advice to Financial
Institutions and Certain Institutional Investors, adopted by the Board in 2005.

Subsection (c), regarding investment advice rendered to natural personsand private
funds, provides that there is no exemption for an investment adviser providing
investment advisory servicesto anatural person or to aprivate fund, such asahedge
fund, that is composed partially or entirely of natural persons. The rule defines
“private fund” as an entity that:

(1)  would be subject to regulation under the federal Investment
Company Act of 1940 but for the exceptions from the
definition of “investment company” provided for:

(A)  afundthat hasno morethan 100 beneficial owners, or

(B) a fund that is owned exclusively by qualified
purchasers who acquired ownership through a non-
public offering;

(2 permits investors who are natural persons to redeem their
interestsin thefund within two years of purchasing them; and

3 offersinterestsin the entity based on the investment advisory
skills, ability or expertise of the investment adviser.

Due to the current uncertancies at the federal level regarding the appropriate level
of regulation over hedge fund activities, it is possible that this rule may berevisited
in the future.

Individual Accredited Investor Exemption (8139.16).
In 2005, the Board acted to stem an abuse of the Individual Accredited Investor

Exemption by explicitly addressing investment intent of purchasers. Certain opinion
letters were being circulated that opined that Rule 139.16 could be used as a state



exemptionin coordination with Regulation D, Rule 504 offerings, resultingin shares
that were free trading.

The staff agrees that 8139.16 can be used in coordination with Rule 504 offerings,
but not that the shares are freely tradable. The writers of these opinion letters were
taking advantage of the fact that 8139.16 did not expressly set forth an investment
intent requirement for purchasers. Inreviewing the rule making history of 8139.16,
it is abundantly clear that the Board' s intent at the time of adoption (1995) was to
provide anissuer exemption that would result in restricted securities. Therefore, the
Board acted in 2005 to thwart the abuse by amending the rule to include an express
investment intent similar to the language in the §109.13 Limited Offering
Exemption. New subsection (k) of the rule, regarding investment intent, provides
that:

The issuer and any person acting on its behalf shall exercise
reasonable care to assure that the purchasers are acquiring the
securitiesas an investment. Such reasonabl e care should include, but
not be limited to, the following:

Q) having reasonable grounds to believe and, after making
reasonableinquiry, believethat the purchaser isacquiring the
securities with investment intent for his or her own account
or on behalf of other personsand not for resale or with aview
toward distribution;

2 placing a legend on the certificate or other document
evidencing the securitiesto the effect that the securities have
not been registered under any securitieslaw and setting forth
or referring to the restrictions on transferability and sale of
the securities;

3 issuing stop transfer instructionsto theissuer’ stransfer agent,
if any, with respect to the securities, or, if theissuer transfers
its own securities, making a notation in the appropriate
records of the issuer; and

4) obtaining from the purchaser a signed written agreement to
the effect that the securities will not be sold without
registration under applicable securities laws or exemptions
therefrom.

Exemption for Investment Adviser to High Net Worth Family Entity (8139.22).
In 2004, the Board adopted new rule §139.22, concerning an exemption from

investment adviser registration for personsrendering investment adviceto ahigh net
worth family entity. The rule provides an exemption from registration for an



investment adviser to a“family entity” with a minimum aggregate net worth of $5
million and is conditioned upon the firm or individual not holding itself out to the
public as an investment adviser.

For purposes of thisrule, a“high net worth family entity” is a corporation, limited
partnership, limited liability company, or other entity, withall of itsowners, partners,
or members belonging to a single family who are all related by blood, adoption or
marriage. In addition, the family entity must have a combined net worth of not less
than $5 million and the ownership by individual family member must be direct or
indirect pursuant to a trust or other similar arrangement where the investment is
made by or on behalf, or for the benefit, of the individual. Finally, an individual
shall not constitutea“family entity” for purposes of thisexemption regardless of the
net worth of the individual.

In determining “ net worth” for purposes of thisrule, an investment adviser may rely
on the entity’ s most recent annual balance sheet or other financial statement which
shall have been audited by an independent accountant or which shall have been
verified under oath by a principal of the entity.

V. Other Significant Changes to the Board Rules relating to Dealers and Investment
Advisers.

A.

Amendment to 8115.1, Definitions.

“Branch office” is defined as “any location where one or more agents of a dealer
regularly conduct the business of effecting any transactions in, or inducing or
attempting to inducethe purchase or sale of, any security, or that isheld out assuch.”
The amendment was made in 2006 to coordinate with the adoption of Form BR, the
Uniform Branch Office Form, which isused by all statesthat register branch offices
and by the NASD. The definition and form were developed jointly by the North
American Securities Administrators Association (NASAA), and the NASD.

The branch office definition excludes:

Q) any location that is established solely for customer service
and/or back officetypefunctionswhereno salesactivitiesare
conducted and that is not held out to the public as a branch
office;

(2 any location that is the agent’s primary residence, provided
that:

@ only one agent, or multiple agents who reside at that
location and are members of the same immediate
family, conduct business at the location;



©)

(4)

(5)

(b) the location is not held out to the public as an office
and the agent does not meet with customers at the
location;

(c) neither customer funds nor securities are handled at
that location;

(d) the agent is assigned to a designated branch office,
and such designated branch office is reflected on all
business cards, stationery, advertisements, and other
communications to the public by such agent;

(e) theagent’ scorrespondence and communicationswith
the public are subject to the dealer’ s supervision;

()] electronic communications (e.g., email) are made
through the dealer’ s electronic system;

(9) all orders are entered through the designated branch
office or an electronic system established by the
dealer that is reviewable at the branch office;

(h) written supervisory procedures pertaining to
supervision of sales activities conducted at the
residence are maintained by the dealer; and

(1) alist of the residence |ocations are maintained by the
dedler;

any location, other than a primary residence, that is used for
securities business for less than 30 business daysin any one
calendar year, provided the dealer complies with the
provisions of clause (ii)(11) - (VII1) of this subparagraph;

any office of convenience, where agents occasionally and
exclusively by appointment meet with customers, which is
not held out to the public as an office;

any locationthat isused primarily to engagein non-securities
activitiesand fromwhich the agent(s) effectsno morethan 25
securitiestransactionsin any one calendar year; provided that
any advertisement or salesliteratureidentifying suchlocation
also sets forth the address and telephone number of the
location from which the agent(s) conducting business at the
non-branch locations are directly supervised;



(6) thefloor of aregistered national securities exchange where a
dealer conducts a direct access business with public
customers; and

@) a temporary location established in response tothe
implementation of a business continuity plan.

Amendment to §115.5, Minimum Recor ds.

Severa new recordkeeping requirements were added in 2003 that focus on better
documentation by dealers regarding customer account information and investment
objectives. For example, for each new account with a natural person as a customer
or owner, the dealer isrequired to keep an account record including the customer’s
name, tax identification number, address, telephone number, date of birth,
employment status, annual income, net worth, and the customer’ saccount investment
objectives. A dealer is to furnish to each customer a copy of the account record
containing such information and prominently statethat the customer should mark any
corrections and return the account record to the dealer. The dealer must also let the
customer know that the customer should notify the dealer of any future changesto
information contained in theaccount record. When thereisachangeintheaccount’s
investment objectives the dealer must furnish to the customer a copy of the updated
customer account record on or before the thirtieth day after the date the dealer
received notice of the change or changes.

Upon inspection by examiners from the Board, these and other recordkeeping
requirements added to 8115.5 can assist a dealer in demonstrating that their agents
know their customers’ account information and investment objectives. Theserecords
also facilitate expedited review of records by Agency staff during onsite
examinations.

Recordkeeping requirements were also added detailing information a dealer must
maintain regarding employees and agents, such as a listing of every agent of the
dealer that shows, for each agent, every office of thedeal er wherethe agent regularly
conductsthe business of handling funds or securities or effecting any transactioniin,
or inducing or attempting to induce the purchase or sale of any security for the
dealer, and the Central Registration Depository number and every internal
identification number or code assigned to that agent by the dealer.

Additions were made to require a dealer to make and keep records current, to
maintain and preservethemin an easily accessible place, and to maintain recordsfor
various periods of time relative to the nature of a particular record that coordinate
with maintenance and preservation requirements at the federal level.

The changesimprove the ability of registered dealersto carry out their supervisory
duties, help the Board's examiners conduct more efficient inspections, and
coordinate better with recordkeeping rules applicableto federally registered dedlers.



Amendment to 8116.10, Supervisory Requirements.

The supervisory systems requirement for investment advisers was amended in 2006
to clarify that such systemsarerequired to beinwriting. The requirementsare very
general so that a registered person has the flexibility to design and implement a
system of asize and nature that is reasonable in relation to the investment adviser’s
business operations. The SEC had already required investment advisers to have
written supervisory requirements and the states have begun to add the express
“written” requirement so that small investment advisers - even sole practitioners -
will establish and maintain written supervisory procedures.

Supervisory systems must be written and available for immediate inspection by the
Board’ sexaminersin either print or electronic format. Thisrequirement servestwo
distinct purposes: (1) it provides an examiner with a readily available set of
supervisory requirements created and maintained by an investment adviser that the
examiner can useto determinethe adviser’ sand investment adviser representatives
compliance with supervisory procedures of the adviser, and (2) it provides a
management tool for an investment adviser’s use when an investment adviser
representative fails to comply with the firm'’s supervisory system.

Strong supervisory systems place more focus on prevention and detection of
violations and make high-level personnel more responsible for implementing and
overseeing an investment adviser's compliance program. Importantly, the
amendment requiring written supervisory systems also puts more emphasis on not
just having acompliance program, but having an effective compliance program. By
having written supervisory procedures, firms have a process to track the
devel opment, maintenance and updating of their supervisory systems. The Board's
examiners are very focused on whether firmsof al sizes are adequately supervising
their employees, investment adviser representatives, and restricted representatives
such as solicitors, particularly those in branch offices.

V. Changesto the Board Rulesrelating to Exempt Transactionsand Exempt Securities.

A.

Transactions Exempt from Registration.

Section 5 of the Act, Exempt Transactions, provides exemptions for a number of
securities transactions.  Subsection H provides an exemption for the sale of any
security to certain listed institutions, such as a bank or trust company. Over the
years, the Board adopted rules in Chapter 109 that expand the list of institutions
listed in the Act to include sales to other categories of financial institutions and
certain institutional investors.

In 2005, the Board adopted new 8109.4, concerning the securities registration
exemption for sales to financia institutions and certain institutional investors,
8109.5, concerning thedeal er regi stration exemptionfor salestofinancia institutions
and certain institutional investors; and 8109.6, concerning the investment adviser
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registration exemption for investment advice to financial institutions and certain
institutional investors. (For additional discussion of 8109.6, seel11.B., above.)

Sections 109.4 - 109.6 are based on exemptionsformerly found in §109.3. Amended
8109.3retainsthedefinition of “savingsinstitution” previously located in subsection
(a) of the prior version of therule. New 8§ 109.4 setsforth the securities registration
exemption previously located in 8109.3, and new 8§109.5 contains the dealer
exemption that was previously described in §109.3.

The most significant revision in this series is §109.6. The exemption from
investment adviser registration, setting forth the Board' slong-standing position that
an investment adviser to an entity composed partialy or entirely of natural persons
is not exempt from registration. Natural persons simply are not institutional
investors, regardless of their net worth or annual income. Likewise, a private
investment entity, such as a hedge fund, composed partially or entirely of natural
persons, does not equate to an ingtitutional investor. Section 109.6 provides an
exemption from registration for aninvestment adviser to atraditional venture capital
fund because a fund of this type does not have natural person investors and,
therefore, does not constitute a “ private fund” as that term is defined in 8109.6(c).

Section 109.6 includes clarification as to when an investment adviser or investment
adviser representativeis providing investment advisory servicesto an entity and not
to the ownersof thelegal entity, and providesadefinition of a“ private fund” so that
investors who are not natural persons may be permitted to redeem their interestsin
the fund within two years of purchase without triggering a registration requirement
for an adviser to a private fund as that term is defined.

Securities Exempt from Registration.

Section 6 of the Act, Exempt Securities, provides exemption from registration for
certain securities. Subsection F provides an exemption for securities which at the
time of sale have been listed on an exchange named in subsection F. Among thelist
are securities “ designated or approved for designation on notice of issuance on the
national market system of the NASDAQ stock market ...”

In 2006, the Board adopted an amendment to §111.2 adding new subsection (f), to
define the “national market system of the NASDAQ Stock Market,” as used in the
Act, Section 6.F, to include only the NASDAQ Globa Select Market, NASDAQ
Global Market, and NASDAQ Capital Market.
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APPENDIX A

THE TEXASSECURITIESACT
(Excer pts)
As Amended, Including Significant Changes Effective as of September 1, 2003

Italic faced type indicates amendments by the 78th Legislature
(Note: No changes to the Act were made by the 79th Legislature)

Sec. 4. Definitions.

Thefollowingtermsshall, unlessthe context otherwiseindicates, havethefollowing respective
meanings.

A. Theterm*“security” or “securities’ shall include any limited partner interest in alimited
partnership, share, stock, treasury stock, stock certificate under avoting trust agreement, collateral
trust certificate, equipment trust certificate, preorganization certificate or receipt, subscription or
reorgani zation certificate, note, bond, debenture, mortgage certificate or other evidence of indebted-
ness, any form of commercial paper, certificate in or under a profit sharing or participation
agreement, certificate or any instrument representing any interest in or under an oil, gas or mining
lease, feeor title, or any certificate or instrument representing or secured by aninterest in any or all
of thecapital, property, assets, profitsor earnings of any company, investment contract, or any other
instrument commonly known as a security, whether similar to those herein referred to or not. The
term applies regardless of whether the “ security” or “ securities’ are evidenced by a written
instrument. Provided, however, that this definition shall not apply to any insurance policy,
endowment policy, annuity contract, optional annuity contract, or any contract or agreement in
relation to and in consequence of any such policy or contract, issued by an insurance company
subject to the supervision or control of the Texas Department of Insurance when the form of such
policy or contract has been duly filed with the Department as now or hereafter required by law.

* * %

Sec. 28. Investigations, Investigatory Materials, and Registration Related Materials.

* * %

C. Assistanceto Securities Regulator of Another Jurisdiction. The Commissioner may
provide assistance to a securities regulator of another state or a foreign jurisdiction who requests
assistance in conducting an investigation to determine whether a person hasviolated, isviolating,
or isabout to violate a law or rule of the other state or foreign jurisdiction relating to a securities
matter the securities regulator is authorized to administer or enforce. The Commissioner may
provide assistance by using the authority to investigate and any other power conferred by this

The Texas Securities Act (Excerpts) A-1



section as the Commissioner determinesis necessary and appropriate. In determining whether to
provide the assistance, the Commissioner may consider:

(1) whether thesecuritiesregulator ispermitted and hasagreedto provideassistancewithin
the regulator’ s jurisdiction to the Commissioner reciprocally and at the Commissioner’s request
concerning securities matters;

(2) whether compliancewiththerequest for assistancewould violateor otherwisepreudice
the public policy of this state;

(3) whether the conduct described intherequest would al so constitute a violation of thisAct
or another law of this state had the conduct occurred in this state; and

(4) the availability of Board employees and resources of the Board or Commissioner
necessary to carry out the request for assistance.

Sec. 29. Penal Provisions.

Any person who shall:

I.  Render servicesasaninvestment adviser or aninvestment adviser representativewithout
being registered asrequired by this Act shall be deemed guilty of a felony and on conviction of the
felony shall be sentenced to pay a fine of not more than $5,000 or imprisonment in the penitentiary
for not less than two or more than 10 years, or by both the fine and imprisonment.

Sec. 32.  Injunctions and Restitution.

C. Inanaction brought under this section for fraud or a fraudulent practice in connection
with the sale of a security, the Attorney General may seek, for an aggrieved person, the
disgorgement of any economic benefit gained by the defendant through the violation, including a
bonus, fee, commission, option, proceeds, profit from or loss avoided through the sale of the
security, or any other tangible benefit. The Attorney General may recover from an order of
disgorgement obtained under this subsection reasonable costs and expenses incurred by the
Attorney General in bringing the action.

Sec. 35.  Fees.
A. The Board shall establish the following fees in amounts so that the aggregate amount

that exceeds the amount of the fees on September 1, 2002, produces sufficient revenue to cover the
costs of administering and enforcing this Act:

The Texas Securities Act (Excerpts) A-2



(1) for the filing of any original, amended, or renewal application to sell or dispose of
securities, an amount not to exceed $100;

(2) for thefiling of any original application of a dealer or investment adviser or for the
submission of a notice filing for a federal covered investment adviser, an amount not to exceed
$100;

(3) for the filing of any renewal application of a dealer or investment adviser or for the
submission of a renewal notice filing for a federal covered investment adviser, an amount not to
exceed $100;

(4) for thefiling of any original application for each agent, officer, or investment adviser
representative or for the submission of a notice filing for each representative of a federal covered
investment adviser, an amount not to exceed $100; and

(5) for thefiling of any renewal application for each agent, officer, or investment adviser
representative or for the submission of a renewal notice filing for each representative of a federal
covered investment adviser, an amount not to exceed $100.

B. The Commissioner or Board shall charge and collect the following fees and shall daily
pay all feesreceived into the State Treasury:

(1) for any filing to amend the registration certificate of a dealer or investment adviser or
evidence of registration of an agent or investment adviser representative, issueaduplicatecertificate
or evidence of registration, or register a branch office, $25;

(2) for theexamination of any original or amended application filed under Subsection A, B,
or C of Section 7 of thisAct, regardless of whether the application isdenied, abandoned, withdrawn,
or approved, a fee of one-tenth (1/10) of one percent (1%) of the aggregate amount of securities
described and proposed to be sold to persons|ocated within this state based upon the price at which
such securities are to be offered to the public;

(3) for certified copies of any papers filed in the office of the Commissioner, the
Commissioner shall charge such fees as are reasonably related to costs; however, in no event shall
such fees be more than those which the Secretary of State is authorized to chargein similar cases;

(4) for thefiling of any application for approval of astock exchange so that securitiesfully
listed thereon will be exempt, afee of $10,000;

(5) for thefiling of arequest to take the Texas Securities Law Examination, $35;
(6) for thefiling of an initial notice required by the Commissioner to claim a secondary

trading exemption, afee of $500, and for thefiling of asecondary trading exemption renewal notice,
afee of $500;
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(7) for thefiling of aninitial noticerequired by the Commissioner to claim alimited offering
exemption, a fee of one-tenth (1/10) of one percent (1%) of the aggregate amount of securities
described as being offered for sale, but in no case more than $500; and

(8 for aninterpretation by the Board' s general counsel of this Act or arule adopted under
this Act, afee of $100, except that an officer or employee of a governmental entity and the entity
that the officer or employee represents are exempt from the fee under this subsection when the
officer or employee is conducting official business of the entity.

C. Subject to Subsection A of this section, the Board shall set a fee under thissectioninan
amount that is reasonable and necessary to defray costs.

D. A cost incurred by the Board in administering this Act may be paid only from a fee
collected under Subsection A of this section.

Sec. 35-1. Feesfor Sales of Excess Securities.

A. An offeror who sells securities in this State in excess of the aggregate amount of
securitiesregistered for the offering may apply to register the excess securitiesby paying threetimes
the difference between theinitial fee paid and the fee required under Subsection B(2) of Section 35,
plus, if theregistration isno longer in effect, interest on that amount computed at the rate provided
by Section 302.002, Finance Code, from the date the registration was no longer in effect until the
date the subsequent application isfiled, for the securities sold to persons within this State, plus the
amendment fee prescribed by Subsection A(1) of Section 35. Registration of the excess securities,
if granted, shall be effective retroactively to the effective date of the initial registration for the
offering.

B. Anofferor who hasfiled anotice to claim alimited offering exemption, who paid less
than the maximum fee prescribed in Subsection B(7) of Section 35, and who offered a greater
amount of securitiesin the offering than authorized pursuant to theformulaprescribed in Subsection
B(7) of Section 35, may file an amended notice disclosing the amount of securities offered and
paying three times the difference between the feeinitially paid and the fee which should have been
paid, plusinterest on that amount computed at the rate provided by Section 302.002, Finance Code,
from the date the original notice was received by the Commissioner until the date the amended
notice isreceived by the Commissioner. The amended notice shall be retroactive to the date of the
initial filing.

Sec. 35-2. Feesfor Salesof Unregistered Securities.

If, after notice and hearing, the Commissioner or any court of competent jurisdiction findsthat
an offeror has sold securities in this State pursuant to an offering no part of which has been
registered under Section 7 or 10 of this Act and for which the transactions or securities are not
exempt under Section 5 or 6 of this Act, the Commissioner or said court may impose afee equal to
six times the amount that would have been paid if the issuer had filed an application to register the
securities and paid the fee prescribed by Subsection B(2) of Section 35 based on the aggregate
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amount of sales made in this State within the prior three years, plus interest on that amount at the
rate provided by Section 302.002, Finance Code, from the date of the first such sale made in this
State until the datethefeeispaid. The payment of the fee prescribed by this Section does not effect
registration of the securities or affect the application of any other Section of thisAct. The payment
of the fee prescribed by this Section is not an admission that the transactions or securities were not
exempt and isnot admissible asevidencein asuit or proceeding for failureto register the securities.
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APPENDIX B

SELECTED RULESOF THE
TEXASSTATE SECURITIESBOARD
(Excer pts)

(Located in Title 7 of the Texas Administrative Code)

Rule 109.6. Investment Adviser Registration Exemption for I nvestment Adviceto Financial
Institutions and Certain Institutional Investors.

(@)

(b)

Availability. The exemption from investment adviser and investment adviser representative
registration provided by the Texas Securities Act, Section 5.H, or this sectionisnot available
if thefinancial institution or other institutional investor named thereinisin fact acting only as
agent for another purchaser that is not a financial institution or other institutional investor
listed in Section 5.H or this section. These exemptions are available only if the financial
institution or other institutional investor named therein is acting for its own account or as a
bona fide trustee of atrust organized and existing other than for the purpose of acquiring the
investment advisory services for which the investment adviser or investment adviser
representative is claiming the exemption. For purposes of this section, an investment adviser
or investment adviser representative that is providing investment advisory services to a
corporation, general partnership, limited partnership, limited liability company, trust or other
legal entity, other than a private fund, is not providing investment advisory services to a
shareholder, general partner, member, other security holder, beneficiary or other beneficial
owner of thelegal entity unlessthe investment adviser providesinvestment advisory services
to such owner separate and apart from the investment advisory services provided to the legal
entity.

Investment advicerendered to certain institutional investors. The State Securities Board,
pursuant to the Act, Section 5.T and Section 12.C, exempts from the investment adviser and
investment adviser representative registration requirements of the Act, persons who render
investment advisory services to any of the following:

(1) an “accredited investor” (as that term is defined in Rule 501(a)(1)-(3), (7), and (8)
promul gated by the Securitiesand Exchange Commission (SEC) under the SecuritiesAct
of 1933, asamended (1933 Act), as made effectivein SEC Release Number 33-6389, as
amended in Release Numbers 33-6437, 33-6663, 33-6758, and 33-6825);

(2) any “qualified institutional buyer” (as that term is defined in Rule 144A(a)(1)
promulgated by the SEC under the 1933 Act, as made effective in SEC Release Number
33-6862, and amended in Release Number 33-6963); and
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(©)

(d)

(3) acorporation, partnership, trust, estate, or other entity (excluding individuals) having net
worth of not less than $5 million, or awholly-owned subsidiary of such entity.

Investment advicerendered to natural personsand private funds. Thereisno exemption
under this section for an investment adviser providing investment advisory services to a
natural person or to aprivate fund, such asahedge fund, that iscomposed partialy or entirely
of natural persons. A “private fund” is an entity that:

(1) would be subject to regulation under the federal Investment Company Act of 1940 but
for the exceptions from the definition of “investment company” provided for:

(A) afund that has no more than 100 beneficial owners, or

(B) afundthatisowned exclusively by qualified purchasers who acquired ownership
through a non-public offering;

(2) permitsinvestorswho arenatural personsto redeemtheir interestsin thefund within two
years of purchasing them; and

(3) offersinterestsin the entity based on the investment advisory skills, ability or expertise
of the investment adviser.

Financial statements. For purposes of determining an institutional investor’ s total assets or
net worth under this section, an investment adviser or investment adviser representative may
rely upon theentity’ smost recent annual bal ance sheet or other financial statement which shall
have been audited by an independent accountant or which shall have been verified by a
principal of the institutional investor.

Source Note: The provisions of this §109.6 adopted to be effective July 14, 2005, 30 TexReg 3987.

Rule 115.1. General Provisions.

(@

Definitions. Words and terms used in this chapter are also defined in 8107.2 of thistitle
(relating to Definitions). Thefollowing wordsand terms, when used in thischapter, shall have
the following meanings, unless the context clearly indicates otherwise.

* * *

(9) Finder--Anindividual who receivescompensation for introducing an accredited investor
to an issuer or an issuer to an accredited investor solely for the purpose of a potential
investment in the securities of the issuer, but does not participate in negotiating any of
the terms of an investment and does not give advice to any such parties regarding the
advantages or disadvantages of entering into an investment, and conducts this activity
in accordance with §115.11 of thistitle (relating to Activities of a Finder). Note that an
individual registered as a finder is not permitted to register in any other capacity;
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however, a registered general dealer is alowed to engage in finder activity without
separate registration as afinder.

Rule 115.3. Examination.

(c) Waiversof examination requirements.

* * *

(2) A full waiver of the examination requirementsof the Texas SecuritiesAct, Section 13.D,
is granted by the Board to the following classes of persons:

(E) afinder;

Source Note: The provisions of this 8115.3 adopted to be effective August 12, 2001, 26 TexReg
5794; amended to be effective November 26, 2001, 26 TexReg 9581; amended to be effective July
14, 2005, 30 TexReg 3988; amended to be effective September 1, 2006, 31 TexReg 6712.

Rule 115.11. Activitiesof a Finder.

(@) Prohibited activities. A finder shall not:

(1) participate in negotiating any of the terms of an investment;

(2) give advice to an accredited investor or an issuer regarding the advantages or
disadvantages of entering into an investment;

(3) conduct due diligence on behalf of a potential issuer or potential investor, provide
valuation, or provide other analysis to an accredited investor or an issuer regarding an
investment;

(4) advertiseto seek accredited investors or issuers;

(5) have custody of an accredited investor’s funds or securities;

(6) serveasan escrow agent for the parties; or
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(7) discloseinformation to an accredited investor or to an issuer other than the information
described in subsections (b) and (c) of this section.

(b) Required disclosures.
(1) A finder must disclose the following to each accredited investor:
(A) that compensation will be paid to the finder;

(B) that the finder can neither recommend nor advise the accredited investor with
respect to the offering; and

(C) any potentia conflict of interest in connection with the finder’s activities.

(2) Thedisclosuresrequired by paragraph (1) of thissubsection must be providedin writing.

(c) Permitted disclosures.

(1) A finder may provideto an accredited investor someor all of thefollowing information:
(A) the name, address, and telephone number of the issuer of the securities;
(B) thename, abrief description, and price (if known) of any security to be issued;
(C) abrief description of the business of the issuer in 25 words or less;
(D) thetype, number, and aggregate amount of securities being offered; and/or

(E) the name, address, and telephone number of the person to contact for additional
information.

(2) A finder may provideto anissuer contact information regarding an accredited investor.

(d) Recordkeeping.
(1) A finder isnot required to maintain the records listed in §115.5 of thistitle (relating to
Minimum Records); however, compliance with the recordkeeping requirements of

8115.5 of thistitle will satisfy the requirements of this subsection.

(2) A finder shall maintain and preserve a copy of Form BD used to register the finder for
aperiod of five (5) years from the date of the termination of the finder’ s registration.

(3) A finder shall maintain and preservefor aperiod of five (5) yearsthe following records
related to transactions that are completed and to transactions where the finder receives
compensation:
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(€)

(A) recordsof compensation received for acting as afinder, including the name of the
payor, the date of payment, name of the issuer, and name of the accredited
investor;

(B) copiesof information provided by the finder to prospective accredited investors;

(C) any agreements and/or contracts between the finder and the accredited investor;

(D) any agreements and/or contracts between the finder and the issuer;

(E) any listsof contacts/prospective accredited investors and/or issuers; and

(F) any correspondence with accredited investors and/or issuers.

(4) Therecordsrequired to be maintained and preserved pursuant to this subsection must be
maintained in a manner that will permit the immediate location of any particular

document.

(5) Therecordsrequired to be maintained and preserved pursuant to this subsection may be
archived if they are more than two years old.

(6) A finder shall not commingle records to be maintained and preserved pursuant to this
subsection with other records.

(7) A finder shall, upon written request of the Securities Commissioner, furnish to the
Securities Commissioner any recordsregquired to be maintained and preserved under this
subsection.

Supervisory requirements. Because a finder is an individual who will not have agents, a
finder is not required to maintain a supervisory system as provided in 8115.10 of this title
(relating to Supervisory Requirements).

Source Note: The provisions of this 8115.11 adopted to be effective September 1, 2006, 31 TexReg

6713.

Rule 139.16. Salesto Individual Accredited I nvestors.

(@

In general. The State Securities Board, pursuant to the Securities Act, Section 5.T, exempts
from the securitiesregistration requirementsof the SecuritiesAct, Section 7, the offer and sale
by the issuer or a registered dealer without advertising of any security to an individual
accredited investor, or to any purchaser who the issuer has reasonable groundsto believe and
after making reasonableinquiry shall believeto beanindividual accredited investor, provided
that such security isnot part of the samedistribution or offering as securities of the sameissuer
which have been registered or are proposed to be registered by pending application under the
Securities Act, Section 7. “Advertising,” as used in this subsection, does not include the use
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of limited use advertisements under subsection (e) of this section or the use of the type of
printed material as permitted by 8109.13(b) of this title (relating to Limited Offering
Exemptions) in connection with an offering under the Act, Section 5.1.

(b) Who may purchase; who constitutestheissuer for purposes of selling securities.

(1) Individual accredited investors. For purposes of this section, the term “individual
accredited investor” shall mean any natural person whose individual net worth, or joint
net worth with that person’ sspouse, at thetime of hisor her purchase exceeds $1 million
or any natural person who had an individual incomein excess of $200,000in each of the
two most recent years or joint income with that person’s spouse in excess of $300,000
in each of those years and has a reasonable expectation of reaching the same income
level inthecurrent year. Theterm“individual accredited investor” shall alsoincludeany
self-directed employee benefit plan with investment decisions made solely by persons
that are“individual accredited investors’ asdefined in this paragraph and theindividual
retirement account of any such individual accredited investor.

(2) Issuer. For the purposes of subsection (a), the term “issuer” includes any director,
officer, or employee of the issuer provided all the following conditions are satisfied:

(A) the director, officer, or employee was not hired for the purpose of offering or
selling such securities,

(B) thedirector’s, officer’s, or employee’ sactivity involving the offer and sale of such
securitiesisstrictly incidental to hisor her bonafide primary non-securitiesrelated
work duties; and

(C) the director’s, officer’s, or employee’s compensation is based solely onthe
performance of other such duties, i.e., the director, officer, or employee does not
receive any compensation for offering for sale, selling, or otherwise aiding in the
sale of securities.

(c) Disgualifications.

(1) No exemption under this section shall be available for the securities of any issuer if the
issuer or registered dealer:

(A) withinthelast fiveyears, has filed aregistration statement which is the subject of
acurrently effectiveregistration stop order entered by the United States Securities
and Exchange Commission or any state securities administrator;

(B) withinthelast fiveyears, has been convicted of any felony in connection with the
offer, purchase, or sale of any security or any felony involving fraud or deceit;
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(C) is currently subject to any state or federal administrative enforcement order,
entered within the last five years, finding fraud or deceit in connection with the
purchase and sale of any security; or

(D) iscurrently subject to any order, judgment or decree of any court of competent
jurisdiction, entered withinthelast fiveyears, permanently restraining or enjoining
such party from engaging in or continuing to engage in any conduct or practice
involving fraud or deceit in connection with the purchase and sale of any security.

(2) For purposesof this subsection and subsection (d) of this section only, the term “issuer”
includes:

(A) any of theissuer’s predecessors or any affiliated issuer;

(B) any of theissuer’ sdirectors, officers, general partners, or beneficial ownersof 10%
or more of any class of its equity securities (beneficial ownership meaning the
power to vote or direct the vote and/or the power to dispose or direct the
disposition of such securities);

(C) any of theissuer’s promoters presently connected with the issuer in any capacity,
including:

(i) any person who, acting alone or in conjunction with one or more other
persons, directly or indirectly takesinitiative in founding and organizing the
business or enterprise of an issuer; or

(i) any person who, in connection with the founding and organizing of the
business or enterprise of an issuer, directly or indirectly receives in
consideration of services or property, or both services and property, 10% or
more of any class of securities of the issuer or 10% or more of the proceeds
from the sale of any class of such securities; however, aperson who receives
such securities or proceeds either solely as underwriting commissions or
solely in consideration of property shall not be deemed apromoter withinthe
meaning of this clause if such person does not otherwise take part in
founding and organizing the enterprise; or

(D) any underwriter of the issuer.

(3) For purposes of this subsection and subsection (d) of this section only, theterm
“registered dealer” includes any of theregistered dealer’ s partners, directors, executive
directors, or beneficial owners of 10% or more of any class of its equity securities
(beneficial ownership meaning the power to vote or direct the vote and/or the power to
dispose or direct the disposition of such securities).
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(d) Exceptionsfrom disgualifications. The prohibitionsof subsection (c) of thissection shall not
apply if:

()

D)

2

the party subject to the disqualification is duly licensed or registered to conduct
securities related business in the state in which the order, judgment, or decree creating
the disqualification was entered against such party; or

before the first offer under this section, the Securities Commissioner, or the court or
regulatory authority that entered the order, judgment, or decree, waives the
disqualification upon a showing of good cause.

Limited use advertisements. Any limited use advertisement used in connection with an
offering under this section must be filed with the Securities Commissioner ten days prior to
use in this state. A limited use advertisement may be disseminated by any means, direct or
indirect. A limited use advertisement shall contain only the statements required or permitted
to beincluded therein by this subsection.

(1) A limited use advertisement shall contain the following items of information:

2

(A)

(B)

(©
(D)

abrief description of the securitiesto be offered (e.g., description of class, size of
offering, price, percentage of commission);

the name, address, and telephone number of the person to contact for additional
information concerning the offering;

the address where offering material may be obtained; and

thefollowing statement: “ The securities have not been registered with or approved
by the Texas Securities Commissioner and are being offered and sold pursuant to
the exemption provided by §139.16 of the Rules and Regulations of the State
Securities Board. This advertisement was filed with the Texas Securities
Commissioner on or about (fill in date). The securities are being offered to, and
may be purchased by, only those natural persons whose individual net worth, or
joint net worth with that person’ s spouse, at the time of purchase of the securities,
exceeds $1 million or natural personswho have an individual income in excess of
$200,000 in each of the two most recent years, or joint income with that person’s
spouse in excess of $300,000 in each of those years, and who have a reasonable
expectation of reaching that same income level in the current year.”

A limited use advertisement may include any one or more of the following items of
information:

(A)
(B)

the name and address of the issuer of the securities;

abrief description of the business of the issuer; and
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(f)

(9)

(h)

(i)

@)

(k)

(C) the name and address of the registered dealer(s) acting on the issuer’s behalf in
connection with the offering.

Any issuer relying on this exemption shall, upon written request, furnish to the Securities
Commissioner the information furnished by the issuer or registered dealer to offerees. Any
issuer relying on this exemption must maintain, for a period of at least three years, evidence
of thebasisfor itsbelief that all purchasers were accredited investors at the time of purchase.

Transactions exempt under this section may be combined with offers and sales exempt under
the Securities Act, Section 5.H, and 8§109.4 of this title (relating to Securities Registration
Exemptionfor Salesto Financial I nstitutionsand Certain Institutional Investors). Inthisevent,
the statement required by subsection (€)(1)(D) of this section may be modified to indicate that
thesecuritiesare also being offered to eligible purchasersunder Section 5.H and 8109.4 of this
title (relating to Securities Registration Exemption for Sales to Financia Institutions and
Certain Institutional Investors).

Because this exemption permits limited use advertisements, use of this exemption under
certain circumstances could result in other exemptions not being available for other sales due
to prohibitionsin such exemptions against public solicitation and advertisements. Therefore,
issuers or registered dealers who use this exemption should take all necessary steps to
document that any sales to persons who are not individual accredited investors, as defined,
were not madein responseto alimited use advertisement. Users of this section should consult
with experienced securities counsel, especialy if they anticipate selling, within six months of
the last sale made under this section, to any persons who are not individual accredited
investors.

Theuse of alimited use advertisement in compliance with this section and in connection with
sales under this section will not render exemptions that prohibit public solicitation or
advertisements unavailable to sales that are made more than six months after the use of the
limited use advertisement.

Should the offer and sale of securities fail, for any reason, to comply with all the terms and
conditionsfor use of thissection, theissuer may claim the availability of any other applicable
exemption. A limited use advertisement that results in an offer to a person who is not an
individual accredited investor within the meaning of this section does not aloneresult in loss
of the exemption.

Investment intent; resales. The issuer and any person acting on its behalf shall exercise
reasonable care to assure that the purchasers are acquiring the securities as an investment.
Such reasonabl e care should include, but not be limited to, the following:

(1) having reasonable groundsto believe and, after making reasonableinquiry, believe that
the purchaser isacquiring the securitieswithinvestment intent for hisor her ownaccount
or on behalf of other persons and not for resale or with aview toward distribution;
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(2) placing alegend on the certificate or other document evidencing the securities to the
effect that the securities have not been registered under any securities law and setting
forth or referring to the restrictions on transferability and sale of the securities;

(3) issuing stop transfer instructionsto theissuer’ stransfer agent, if any, with respect to the
securities, or, if the issuer transfers its own securities, making a notation in the
appropriate records of the issuer; and

(4) obtaining from the purchaser a signed written agreement to the effect that the securities
will not be sold without registration under applicable securities laws or exemptions
therefrom.

Source Note: Theprovisionsof this §139.16 adopted to be effective April 21, 1995, 20 TexReg 2622;
amended to be effective December 27, 1995, 20 TexReg 10593; amended to be effective July 14,
2005, 30 TexReg 3990; amended to be effective January 8, 2006, 30 TexReg 8869.

Rule 139.22. Exemption for Investment Adviser to a High Net Worth Family Entity.

@

(b)

(©)

The State SecuritiesBoard, pursuant to the Texas SecuritiesAct, Section 5.T and Section 12.C,
exemptsaninvestment adviser and itsinvestment adviser representativesfromtheregistration
requirements of the Act, Section 12, when such adviser:

(1) renders services as an investment adviser to a high net worth family entity or related
family entities, and

(2) does not hold itself out to the public as one who renders services as an investment
adviser.

For purposes of this section, a “high net worth family entity” is a corporation, limited
partnership, limited liability company, or other entity, with al of its owners, partners, or
members belonging to asinglefamily who areall related by blood, adoption or marriage; with
acombined net worth of not less than $5 million; and with ownership by anindividual family
member being direct or indirect pursuant to a trust or other similar arrangement where the
investment is made by or on behalf of, or for the benefit of, theindividual. Anindividual shall
not constitute a“family entity” for purposes of this exemption regardless of the net worth of
the individual.

For purposes of determining “net worth” under this section, an investment adviser may rely
on the entity’ smost recent annual balance sheet or other financial statement which shall have
been audited by an independent accountant or which shall have been verified under oath by
aprincipal of the entity.

Source Note: The provisions of this 8139.22 adopted to be effective October 25, 2004, 29 TexReg

9825.
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